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SEVENTH JUDICIAL DISTRICT COURT 
COUNTY OF CATRON  
STATE OF NEW MEXICO  

JESSE CHILDERS, Individually and on behalf of 
WILD HORSE RANCH LANDOWNER’S ASSOCIATION, 
CHAIRMAN OF THE BOARD,  

Plaintiff, 

v. No. D-728-CV-2024-00026 

ALAN DUGAN, EX-PRESIDENT; 
JIM FEEHAN, EX-SECRETARY and EX-TREASURER; 
CARMEN BRONOWSKI, EX-TREASURER; 
JERRY FOLWER, EX-DIRECTOR; 
GREG BRONOWSKI, EX-DIRECTOR; 
RON RACICOT, EX-DIRECTOR; 
MITZY LADRON-NICHOLS, EX-DIRECTOR; 
STEVE MALVITZ, EX-DIRECTOR; 
RACHEL PONDER, EX-PONDER, EX-DIRECTOR; 
ANDY RHOMERG, EX-DIRECTOR; AND 
RON RACICOT, EX-DIRECTOR, 

Defendants. 

DEFENDANTS’ RESPONSE TO PLAINTIFF'S MOTION FOR A 
PRELIMINARY INJUNCTION  

COME NOW, Defendants, ALLEN DUGAN et al., minus MITZY LADRON-NICHOLS, 

(the “Defendants” and referred to herein as the “Board of Directors” or “Board”), by and through 

their attorney, MCKADE R. LOE, Rosebrough, Fowles & Foutz P.C. and for their Response to 

Plaintiffs Motion for a Preliminary Injunction state as follows: 

I. STATEMENT OF THE FACTS 

1. Jesse Childers filed his Motion for a Preliminary Injunction on October 31, 2024

(the “Motion”). 



2 
 

2. Before filing this Motion, Jesse Childers is required to request the concurrence of 

all parties, and recite as such on the Motion. See Rule 1.007.1(C) NMRA.  

3. Jesse Childers did not comply with the Rules of Civil Procedure when filing this 

Motion, and therefore this Motion should be struck, otherwise, what is the purpose of having the 

Rules of Civil Procedure if they need not be followed? 

4. It must be noted that the current members of The Board of Directors (the “Board”) 

for the Wild Horse Ranch Landowners Association (the “Association”) are the named Defendants, 

minus Ron Racicot and Mitzy Ladron-Nichols. See Documentation filed with Secretary of State, 

hereto attached as Exhibit 1.  

5. As such, the current named Defendants, as mentioned above, conduct business for 

and on behalf of the Association, and have control of all Association assets.  

6. Jesse Childers has initiated this litigation attempting to mislead the Court into 

believing that he represents the Association, by bringing this matter “as Chairman of Wild Horse 

Ranch Landowners Association.”   

7. There is literally no such position of “Chairman” within the Association, but it is a 

fabricated position made up by Jesse Childers. See Bylaws of the Association, hereto attached as 

Exhibit 2.  

8. The Board had originally planned and scheduled the annual members meeting to 

be held on July 5, 2024.  

9. Defendant, Allen Dugan, President of the Association, noticed that there was a 

Sheriff’s Deputy from Catron County in attendance at the meeting, which alone was not a problem.  
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10. However, it became abundantly clear that there were a few members, including 

Jesse Childers, in attendance at the meeting that intended to “take over” the meeting and it 

appeared that the Sherriff’s Deputy was there as their back-up.  

11. Once the Board realized the chaotic scene that was about to erupt, they decided it 

would be best to postpone the annual meeting and conduct the meeting via zoom, to avoid the use 

of a Sherriff’s deputy all together and in an effort to conduct the meeting in an orderly fashion.  

12. As a result, the meeting was never called to order by the Board of the Association, 

nor the President of the Board, pursuant to the bylaws of the Association. See Exhibit 2 at Article 

III Sec. 1; see also Exhibit 2 at Article V Sec. 6.  

13. Many members of the Board then left the meeting to reconvene at another time.  

14. Nonetheless, the few members, including Jesse Childers, conducted their own 

meeting wherein they attempted to call a “vote” to remove the members of the Board and “elect” 

new members of the Board.  

15. Jesse Childers attached his Affidavit to his Motion for a Preliminary Injunction (the 

“Motion”) as Exhibit 3. See Motion for a Preliminary Injunction.  

16. In the affidavit, Jesse describes the process that was followed in removing the 

members of the Board of Directors, he states:  

“I made a motion to remove all directors without cause. The motion was seconded 
by Ms. Lila Zurolo. The motion was voted on 24 for and 8 against. As such, the 
Motion carried. Mr. Nesbitt then asked for nominations for the new Board of 
Directors. I nominated Mrs. Eileen Wright as a Director, Mr. Michael Steel 
seconded the motion. Mrs. Wright was elected on a vote of 24 for and 8 against. I 
nominated Mr. Michael Steel as a Director, Ms. Lila Zurzolo seconded the motion. 
Mr. Steel was elected on a vote of 16 for and 8 against. Mr. Nesbit Hagood 
nominated Ron Allen as a Director, Mr. Steel seconded the motion. Mr. Allen was 
elected on a vote 23 for and 8 against. Mr. Hagood nominated me as a Director, 
Mrs. Wright seconded the motion. I was elected on a vote of 24 for and 8 against. 
In addition, I submitted 25 proxy votes at the Meeting. The Annual Meeting was 
adjourned at 4:30 p.m.”  
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17. After they conducted this “vote,” they proceeded to record a Certificate of Election 

with Catron County. See Certificate of Election, hereto attached as Exhibit 3.  

18. Since then, the have been attempting to take control of the Association’s assets 

claiming to be in control of the Board, however that is not so.  

19. Jesse Childers has stated that the process, as recorded in the governing documents 

of the Association, that details the steps that must be taken to remove a board member can be found 

in Amendment 9 of the Bylaws. See Jesse Childers Answers to Interrogatories at Interrogatory No. 

5, hereto attached as Exhibit 4.  

20. Amendment 9 was adopted by the Board of Directors on February 6, 2024. See 

Amendment 9 of the Bylaws, hereto attached as Exhibit 5.  

21. In the Amendment, it states: “Whereas the board of directors recognizes the need 

to establish procedures with which to comply with the WHRLA bylaws Article IV, Section 5, 

concerning the removal of directors” See Exhibit 5.  

22. In accordance with Amendment 9, on February 6, 2024, the Board of Directors 

established procedures for the removal of directors. See WHRLA Resolution to Establish 

Procedures for the Removal of Directors, hereto attached as Exhibit 6.  

23. The procedure for the removal of members of the board of directors states as 

follows:  

“In order for a director to be removed from the WHRLA board, with or without cause, by 
a vote of a majority of the total number of votes of all members voting on the issue, as per 
the WHRLA Bylaws, Article IV, Section 5, the following procedures apply. A landowner 
must initiate a petition that must be signed by the landowners of 20 or more separate lots 
to request the removal of a director. The petition must subsequently be presented to the 
board of directors. The board of directors must have the issue placed on a ballot to be 
distributed to all landowners. Thirty days after the ballots are distributed, all returned 
ballots will be tallied by a committee of volunteers selected in a fair manner by the 



5 
 

president. The results will be presented at the next regular board meeting scheduled after 
the return deadline. An affirmative vote by a majority of the total number of votes of all 
members voting on the issue will result in immediate termination.”  See Exhibit 6. 
 
24. According to Jesse Childers own affidavit, none of these steps were followed, even 

though he admits that the process for removal is detailed in Amendment 9 of the Bylaws, which 

incorporate the resolution. See Exhibit 5; see also Exhibit 6.   

25.  Because the process for the removal of board members was not followed, none of 

the board of directors were removed at any time and they are therefore in control of the 

Association.  

26. If Jesse Childers, or any other landowner, wishes to remove any member of the 

board, it is their right to do so, but they must follow the procedures in place.  

II. THE COURT SHOULD DENY JESSE CHILDERS MOTION FOR A PRELIMINARY 
INJUNCTION 

 
The purpose of a preliminary injunction “is to preserve the status quo pending the litigation 

of the merits.’” Insure New Mexico, LLC v. McGonigle, 2000-NMCA-018, ¶ 9, 128 N.M. 611. To 

obtain a preliminary injunction, a plaintiff must show that (1) the plaintiff will suffer irreparable 

injury unless the injunction is granted; (2) the threatened injury outweighs any damage the 

injunction might cause the defendant; (3) issuance of the injunction will not be adverse to the 

public's interest; and (4) there is a substantial likelihood plaintiff will prevail on the merits. See 

LaBalbo v. Hymes, 1993-NMCA-010, ¶ 11, 115 N.M. 314.  As discussed below, each of these 

Jesse Childers cannot satisfy these requirements. Accordingly, the Court should deny Jesse 

Childers Motion for a Preliminary Injunction.  

A. Jesse Childers will not suffer irreparable injury if the Preliminary Injunction is 
denied because he does not act on behalf of the Assocition.  
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Under the first prong in determining if a Temporary Restraining Order and an Injunction 

should be issued, a moving party must demonstrate that immediate and irreparable injury, loss, or 

damage will result unless a court issues the order. People's Tr. Fed. Credit Union v. Nat'l Credit 

Union Admin. Bd., 350 F. Supp. 3d 1129, 1138–39 (D.N.M. 2018). The harm must be such that 

compensatory relief would not be adequate.  Tri-State Generation & Transmission Ass'n, Inc. v. 

Shoshone River Power, Inc., 805 F.2d 351, 355 (10th Cir. 1986).  Courts have long established 

that property is considered to be unique, and its loss is always irreparable injury. Amkco, Ltd., Co. 

v. Welborn, 2001-NMSC-012, ¶ 11, 130 N.M. 155. In addition, "[m]onetary damages are 

inadequate where the harm is continuing in its nature." Scott v. Jordan, 1983-NMCA-022, ¶ 33, 

99 N.M. 567. 

Here, the Jesse Childers will not be harmed by the Court denying the Preliminary 

Injunction, because, as mentioned, Jesse Childers does not represent the Association and should 

not be allowed to do so. Additionally, the Association will not be harmed by the denial of this 

Motion because, denying this Motion will only act as a reminder that the governing documents of 

the Association are the controlling documents. Granting this Motion would cause great harm to 

the Association. It would absolutely destroy the credibility of the Association and its ability to 

manage itself according to its own governing documents. If the Court were to grant a preliminary 

injunction in favor of Jesse Childers, the Court would be condoning his actions of circumventing 

the governing documents of the association.  

B. There Is a Substantial Likelihood that the Board Will Prevail on the Merits  

The second factor for courts to consider is the likelihood of success on the merits. Tri-State 

Generation, 805 F.2d at 358. The likelihood-of-success and irreparable-harm factors are “the most 

critical” in the analysis. People's Tr. Fed. Credit Union, 350 F. Supp. 3d at 1139.   



7 
 

 Here, as mentioned above, there are procedures in place for both the remove and election 

of board members for the association. None of those procedures were followed. The Homeowners 

Association Act (“HAA”) states that “each association and each lot owner and the owner’s tenant, 

guests and invitees shall comply with Homeowners Association Act and the associations 

community documents.” See NMSA 1978 §47-16-18(A). Thus, the HAA requires that Jesse 

Childers must comply with the community documents, or the procedures in place for removal and 

appointment of members of the board.  

Here, there is a process, even according to Jesse Childers own statements, for the removal 

of board members. See Exhibit 5. The process was adopted and passed by the Board of Directors 

on February 6, 2024. See Exhibit 6. According to Jesse Childers’ own affidavit, none of these 

steps were followed when trying to remove Defendants from the Board of Directors.  

Even if the Association was silent with regard to the removal of board members, the 

Homeowners Association Act (“HAA”) provides a means whereby directors may be removed. 

HAA states: “unless a process for removal of board members is provided for in the community 

documents, the lot owners, by a two-thirds’ vote of all lot owners present and entitled to a vote at 

a lot owner meeting at which a quorum is present, may remove a member of the board.” See NMSA 

1978 §47-16-8.1. This was also not followed. According to the bylaws, a meeting of the members 

is determined by the Board of Directors. See Exhibit 2 at Art. III Sec. 1. The meeting held on July 

5, 2024, was originally planned by the Board, but ultimately was postponed and never called. The 

Annual meeting of the members was actually held via zoom on July 20, 2024. See Minutes from 

Annual Members Meeting held on July 20, 2024, hereto attached as Exhibit 7. Even if the meeting 

on July 5, 2024, was held, there was not a quorum present. A quorum is defined as “the presence 

of members or proxies of members entitled to cast 20% of all votes shall constitute a quorum. If 
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the required quorum is not present another meeting may be called and the required quorum at the 

subsequent meeting shall be one-half of the required quorum at the preceding meeting. See Exhibit 

2 at Art. III Sec. 4.  Additionally, 25 of the votes cast at the July 5, 2024, meeting were proxy 

votes. See Exhibit 3. In order for proxies to be counted, they “shall be in writing and filed with 

the Secretary.” See Exhibit 2 at Art. III Sec. 5. There were no proxies in writing or filed with the 

Secretary.  

Defendants are likely to prevail on the merits because Jesse Childers did not follow either 

the community documents or HAA for removal of members of the Board or the community 

documents for appointment of board members. Thus, Jesse Childers Motion for a Preliminary 

Inunction should be denied.  

C. The Injuries to the Board Outweigh Any Potential Damage to Jesse Childers  
 

Third, the Jesse Childers must show that his injury outweighs any injury to Defendants. 

See Tri-State Generation, 805 F.2d at 356. Here, Jesse Childers will suffer no injury because he 

does not have the authority to act on behalf of the Association. The only injuries alleged by Jesse 

Childers is that Defendants will continue to act on behalf of the Association. This causes no injury 

to the Association because Defendants are the true members of the Board of Directors. On the 

other hand, if this Motion was granted, Defendants and the Association would be harmed greatly. 

Allowing Jesse Childers to take control of the Association by conducting his own meeting and 

vote, contrary to the governing documents of the Association, would show all landowners that the 

Association is unable to govern itself. It would allow the next disgruntled landowner to conduct 

their own meeting, and remove the next board, appointing themselves. It would begin a cycle of 

anarchy and chaos. The Board has processes in place to create a fair and equitable solution that 
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allows all members of the Association to weigh in on the topic. Jesse Childers wishes to toss that 

process out the window and conduct business as it best suits him.  

D. An Injunction Will Not be Adverse to the Public Interest Because Public Interest 
Favors Adherence to the Associations Governing Documents  

 
The last issue to consider is whether the TRO and Preliminary Injunction are in line with public 

interests. Gardner v. Schumacher, 547 F. Supp. 3d 995, 1055–56 (D.N.M. 2021). This factor is 

another way to determine if there are policy considerations that bear on whether the order should 

be issued. Id.  

 Public interest favors denying Jesse Childers’ Motion for a Preliminary Injunction.  The 

Homeowners Association Act promotes adherence and compliance with the Associations 

governing documents. See NMSA 1978, §47-16-18.   Here, Defendants, the Board and the 

Association only desire that the governing documents and the community documents be followed. 

If Jesse Childers is allowed to circumvent the bylaws, community documents, and Homeowners 

Association Act, it will greatly impact the Association’s ability to govern itself with any real 

authority. This will essentially allow the next disgruntled member of the Association to hold their 

own meeting and declare themselves “Chairman of the Board,” opening the door to anarchy and a 

chaotic means of governing, destroying all credibility, trust and integrity in the bylaws, community 

documents, and the Homeowners Association Act by the members of the Association. Defendants 

seek only to enforce the bylaws, community documents. Therefore, Jesse Childers Motion for a 

Preliminary Injunction should be denied.  

III. CONCLUSION 

 This Court should deny Jesse Childers’ Motion for a Preliminary Injunction because (1) 

Jesse Childers does not have the authority to act on behalf of the Association; (2) he will suffer no 
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injury; (3) Defendants are likely to prevail on the merits; and (4) public policy favors adherence 

to the Associations governing documents.  

WHEREFORE, the Board respectfully request that the Court (a) Deny Jesse Childers’ 

Motion for a Preliminary Injunction; (b) award Defendants attorney fees for having to respond to 

this Motion; and (d) grant such other relief as may be proper.      

       Respectfully submitted,  

       ROSEBROUGH, FOWLES & FOUTZ, P.C. 
               
 
       By _________________________________ 

McKade R. Loe  
      Attorney for Defendants    

       101 West Aztec Ave., Suite A 
      P.O. Box 1027 
      Gallup, New Mexico 87305-1027 
      (505) 722-9121 

       
CERTIFICATE OF SERVICE 

 
 I hereby certify that on November 15, 2024, a true and correct copy of the foregoing was 
e-filed through the Court’s e-filing system and served upon Plaintiff’s counsel of record by 
email/mail.  
  
 
       ___________________________________ 
       McKade R. Loe 
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