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SEVENTH JUDICIAL DISTRICT COURT 
COUNTY OF CATRON 
STATE OF NEW MEXICO 
 
       
JESSE CHILDERS, INDIVIDUALLY AND ON  
BEHALF OF WILD HORSE RANCH LAND  
OWNERS ASSOCIATION, CHAIRMAN OF BOARD,  
 
 Plaintiff,  
 
v.                                                                                                        No. D-728-CV-2024-00026 
 
ALLEN DUGAN, EX-PRESIDENT;  
JIM FEEHAN, EX- SECRETARY AND EX-DIRECTOR;  
CARMEN BRONOWSKI, EX-TREASURER;  
JERRY FOWLER, EX-DIRECTOR;  
GREG BRONOWSKI, EX-DIRECTOR;  
RON RACICOT, EX-DIRECTOR;  
MITZY LADRON-NICHOLS, EX-DIRECTOR;  
STEVE MALVITZ, EX-DIRECTOR;  
RACHEL PONDER, EX-DIRECTOR;  
ANDY RHOMBERG, EX-DIRECTOR;  
RON RACICOT, EX-DIRECTOR;  
 
 Defendants.  
 
 

MOTION TO DISMISS FOR LACK OF STANDING; MOTION TO DISMISS FOR 
FAILURE TO STATE A CLAIM; MOTION TO STRIKE; AND COMPLAINT FOR 

DECLARATORY JUDGMENT AND DEFAMATION 

 
 COME NOW, Defendants, ALLEN DUGAN, JIM FEEHAN, CARMEN BRONOWSKI, 

JERRY FOWLER, GREG BRONOWSKI, RON RACICOT, STEVE MALVITZ,  RACHEL 

PONDER, and ANDY RHOMBERG, by and through their counsel, McKADE R. LOE, 

Rosebrough, Fowles, & Foutz, P.C., and for their Motion to Dismiss for Lack of Standing; Motion 

to Dismiss for Failure to State a Claim; Motion to Strike; and Complaint for Declaratory Judgment 

and Defamation, state as follows: 

 

FILED
7th JUDICIAL DISTRICT COURT 

Catron County 
7/26/2024 2:08 PM 

RACHEL GONZALES
CLERK OF THE COURT 
/s/ Jerome Adam
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VENUE AND JURISDICTION 

1. Plaintiff, Mr. Childers, filed his Verified Complaint and Application for Temporary 

Restraining Order on July 17, 2024, (the “Complaint”).   

2. Upon information and belief, Plaintiff is a resident of Catron County, New Mexico.  

3.  Defendants make up the Board of Directors for the Wild Horse Ranch 

Landowners’ Association, Inc. (the “Association”).  

4. The Association is New Mexico Nonprofit with its principal place of business in 

Catron County, New Mexico.  

5.  Jurisdiction is proper in this Court.  

6. Venue is Proper in this Court.  

GENERAL ALLEGATIONS 

7.  On July 5, 2024, the Association had planned to meet for their annual members 

meeting.  

8. Prior to the meeting, Defendant Allen Dugan (“Mr. Dugan”), President of the 

Association, noticed that there were a group of individuals meeting with a sheriff deputy for Catron 

County.  

9. He then realized that the group of people that were arguing with others and 

contentions began to rise.  

10. At that point, Mr. Dugan was approached by one of the individuals in the group and 

was told that he was not recognized by the group to be the President and thus did not have the 

authority to call the meeting to order.  
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11. Rather than trying to control a chaotic scene, the Board of Directors determined it 

was best to reschedule the meeting for a later date, wishing to reschedule when contentions were 

lowered.  

12.  Nevertheless, the group of individuals continued their gathering wherein they 

attempted to remove the members of the Board of Directors by making a motion to remove the 

Board of Directors for the Association, then proceeding to “elect” a new board of directors.  

13. In order for a Board Member to be removed, there are steps in the governing 

documents that must be followed. See Resolution for the Removal of Board Members, hereto 

attached as Exhibit “1”.  

14. The steps in the resolution for removal of Board Members were not followed.  

15. Further, New Mexico provides a remedy to remove a member of a board of 

directors in the Homeowners Association Act. See NMSA 1978, §47-16-8.1.  

16. There was no quorum present at the meeting on July 5, 2024.  

17. In order for proxies to be counted, they “shall be in writing and filed with the 

Secretary” of the Association. See Bylaws at Art. III, Sec. 5, hereto attached as Exhibit “2”.  

18. There were no proxies filed with the Secretary for the annual members meeting 

held on July 5, 2024.   

19. In order to elect a new member to the Board of Directors, there are steps that must 

be taken. See Resolution for Election of Board of Directors, hereto attached as Exhibit “3”.  

20. None of these steps were followed to “elect” Mr. Childers as a member of the Board 

of Directors.  
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21. Nonetheless, upon information and belief, Mr. Childers filed a “Certificate of 

Election” with the Catron County Clerk on July 8, 2024. See Certificate of Election, hereto attached 

as Exhibit “4”.  

22. It should be noted that the Certificate of Election names four (4) individuals as the 

new board of directors, yet in the Complaint Mr. Childers states he is the only newly elected board 

member. See Exhibit “4”, see also Complaint at ¶5.  

23.  Mr. Childers has since been attempting to force the Board of Directors to turn over 

the Association’s assets.  

24. The Board of Directors have been damaged by the actions of Mr. Childers. 

LACK OF STANDING 

25. Defendants bring this Motion to Dismiss pursuant to NMRA 1-012(b)(1).  

26. To bring a lawsuit a plaintiff must satisfy justiciability requirements. See Am. Fed'n 

of State v. Bd. of Cnty. Com'rs of Bernalillo Cnty., 2016-NMSC-017, ¶ 15, 373 P.3d 989, 993. 

27. Standing is a jurisdictional prerequisite. See Id.  

28. New Mexico has adopted a three-part test to address standing in general. See 

Nass-Romero v. Visa U.S.A. Inc., 2012-NMCA-058, ¶ 10, 279 P.3d 772, 777. 

29. To acquire standing to litigate a particular issue, a party must demonstrate (1) an 

injury in fact, (2) a causal relationship between the injury and the challenged conduct, and (3) a 

likelihood that the injury will be redressed by a favorable decision. See Id.  

30. Injury-in-fact requires that a plaintiff is actually injured because of the actions of 

the defendant which they seek to challenge in court. See Am. Fed'n of State v. Bd. of Cnty. Com'rs 

of Bernalillo Cnty., 2016-NMSC-017, ¶ 15, 373 P.3d 989, 993. 
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31. Courts have defined the term “injury in fact” as an invasion of a legally protected 

interest which is concrete and particularized, and actual or imminent, not ‘conjectural’ or 

‘hypothetical.’ See Forest Guardians v. Powell, 2001-NMCA-028, ¶ 24, 130 N.M. 368, 377, 24 

P.3d 803, 812. 

32.  Here, Mr. Childers has not been injured, nor has the Association been injured by 

any of the listed Defendants.  

33. Mr. Childers argues that the injury is a result of the Defendant’s refusal to turn over 

the assets of the Association to himself and the Board of Directors. See Complaint at ¶10.  

34. However, Defendants are the legit members of the Board of Directors, thus the 

Board of Directors already have control of the assets of the Association. The Association has not 

suffered any injury.   

35. Further, Mr. Childers, who resigned his position of Director in August, 2023, is no 

longer serving as a director of the Association and therefore is not entitled to have control or access 

to the assets of the Association. See Minutes from the August 10, 2023 Board of Directors Meeting, 

hereto attached as Exhibit “5”.  

36. Thus, there has been no injury and the matter should be dismissed.  

37. Further, Mr. Childers does not have the authorization to bring a lawsuit on behalf 

of the Association.  

38. The Association has the capability to sue and be sued. See NMSA 1978, §53-8-5.  

39. The Bylaws of the Association allow the Board of Directors to “exercise all powers, 

duties and authority vested or delegated to the Association.” See Exhibit “2” at Art. IV, Sec 8.  

40. Thus, only the Board of Directors can bring a lawsuit on behalf of the Association.  

41. Mr. Childers is not a member of the Board of Directors.   
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42. Even if Mr. Childers was a member of the Board of Directors, he did not bring this 

on behalf of the Board of Directors, but rather individually and as “chairman.” Only the Board of 

Directors, collectively, can bring file a lawsuit on behalf of the Association.  

43. As a Result, Mr. Childers’ Complaint should be dismissed for lack of standing as 

there has been no injury to Mr. Childers of the Association nor does Mr. Childers have the authority 

to act on behalf of the Association.  

MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM 

44. Defendants bring this Motion to Dismiss pursuant to NMRA 1-012(B)(6). 

45. Dismissal under Rule 1–012(B)(6) is appropriate only where the non-moving party 

is not entitled to recover under any theory of the facts alleged in their complaint. See Richey v. 

Hammond Conservancy Dist., 2015-NMCA-043, ¶ 25, 346 P.3d 1183, 1189. 

46. A motion to dismiss for failure to state a claim tests the sufficiency of the complaint, 

not the facts that support it. See Quarrie v. New Mexico Inst. of Mining & Tech., 2021-NMCA-

044, ¶ 5, 495 P.3d 645, 649.  

47. A compliant must list the claims for the complaint as separate counts. See NMRA 

Rule 1-010.  

48. The Complaint filed by Mr. Childers literally does not state a single claim to which 

relief can be granted and should therefore be dismissed.  

49. In the Relief Requested, Mr. Childers is requesting a Temporary Restraining Order.  

50. Even if we assume that is the claim to which relief is requested, Mr. Childers’ 

Complaint will still fail.  

51. A TRO is a species of injunctive relief, similar to a preliminary injunction but for 

its expiration after a limited period of time and, under particular circumstances, its issuance 
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without notice to the adverse party. See Grisham v. Romero, 2021-NMSC-009, ¶ 19, 483 P.3d 545, 

553. 

52. To obtain a Temporary Restraining Order, Mr. Childers must show: (1) he will 

suffer irreparable injury unless the injunction is granted; (2) the threatened injury outweighs any 

damage the injunction might cause the Association; (3) issuance of the injunction will not be 

adverse to the public's interest; and (4) there is a substantial likelihood he will prevail on the merits. 

See Id.  

53. Mr. Childers does not show how he will suffer irreparable injury if the Temporary 

Restraining Order is not granted. As previously mentioned, Mr. Childers is not on the Board of 

Directors and does not have the authority to act for the Association, thus he should not be entitled 

to receive control of the Association’s assets.  

54. Mr. Childers does not show how his threatened injury outweighs any damage the 

injunction will cause the Association. In reality, the injunctive relief requested will cause 

irreparable damage to the Association. Mr. Childers is requesting that the Court defy the 

Association’s Bylaws, Resolutions, and the New Mexico Homeowners Association Act, allowing 

Mr. Childers to appoint himself as the “chairman” of the Association through illegitimate 

measures. There is a procedure in place to remove and elect board members, Mr. Childers did not 

follow this process, but nonetheless asks the Court and County to approve his actions.  

55. Mr. Childers failed to show that the requested injunction is not adverse to the 

public’s interest.  In the alternative, granting the requested relief would be against the public 

interest. Homeowners’ Associations generally govern themselves through their governing 

documents. The Homeowners Association supplements their governing documents when needed. 

It is important for Homeowners’ Associations to abide by their governing documents and the 
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Homeowners Association Act. See NMSA 1978, §47-16-18. As mentioned, Mr. Childers did not 

follow the procedures in place for the removal and election of members of the Board of Directors. 

Allowing Mr. Childers to defy the governing documents while attempting to appoint himself and 

then use an injunction to gain control through the court system is against public policy.  Granting 

the request by Mr. Childers would set a precedent allowing disgruntled landowners in an 

association to declare themselves leader of the association through illegitimate means and use the 

courts to condone their actions.  

56. Lastly, Mr. Childers did not detail his likelihood of success on the merits. As 

mentioned, Mr. Childers will not prevail. He did not follow the procedures in place.  

57. Therefore, the Complaint should be dismissed for failure to state a claim.  

MOTION TO STRIKE 

58. Defendants bring this Motion to Strike pursuant to NMRA 1-012(F).  

59. The Association is a nonprofit organization.  

60. A nonprofit organization can both sue and be sued in the State of New Mexico. See 

NMSA 1978, §53-8-5.  

61.  A non-attorney may not represent another person or corporation in a legal 

proceeding. See Chisholm v. Rueckhaus, 1997-NMCA-112, ¶ 5, 124 N.M. 255, 257, 948 P.2d 707, 

709, see also Two Old Hippies, LLC v. Catch the Bus, LLC, 784 F. Supp. 2d 1221, 1224 (D.N.M. 

2011). 

62. New Mexico statutes provide that No Person shall practice law in a court of this 

state, except a magistrate court, nor shall a person commence, conduct or defend an action or 

proceeding unless he has been granted certificate of admission to the bar. See NMSA 1978 §36-2-

27. 
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63. Upon information and Belief, Mr. Childers has not been admitted to practice law in 

this State and therefore cannot bring an action on behalf of the Association. For that reason alone, 

the Complaint should be stricken as he cannot file a lawsuit “on behalf of Wild Horse Ranch 

Landowners Association.”  

64. Additionally, the complaint is fraught with inadequacies.  

65. Rule 1-010 requires that each claim shall be stated in a separate count. See NMRA 

Rule 1-010(B).  

66. Here, there are no claims listed in any counts.  

67. Rule 1-010 requires that each averment of the complaint be made is numbered 

paragraphs. See NMRA Rule 1-010. 

68. Rule 1-008(F) requires that all pleadings shall be so construed as to do substantial 

justice. See NMRA Rule 1-008(F).  

69. Here, it is difficult to respond to the Complaint filed by Mr. Childers as there are 

multiple paragraphs with the same number and some averments that are not numbered.  

70. Lastly, this Complaint is filed as a “Verified Complaint,” however, no verification 

page was signed by Jesse Childers nor attached to the Complaint.  

71. This Complaint is difficult to respond to as the named defendants should appear 

only in their capacities as members of the Board of Directors, rather than individually. It may be 

necessary for the Association, via the Board of Directors, to file an Interpleader Claim to assert 

the Association into this litigation or to file a Motion for Substitution of Parties to drop the named 

Defendants and add the Wild Horse Ranch Landowners Association, Inc.  
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72. Therefore, Defendants ask that the Court strike out Mr. Childers Complaint, or in 

the alternative allow for the substitution of parties so that the Defendants may be named in their 

capacity as members of the Board of Directors of the Association.  

 COUNTERCLAIMS 

COUNT 1: COMPLAINT FOR DECLARATORY JUDGMENT 

73. Defendants re-allege and re-incorporate the preceding paragraphs as if fully alleged 

herein. 

74. As previously mentioned, in order for a member of the Board of Directors to be 

removed there are procedures in place. See Exhibit “1”.  

75. This measure was voted and adopted by the Board of Directors of the Association 

in  February, 2024. See Exhibit “1”.  

76. This process was not followed by Mr. Childers in attempting to remove the 

members of the Board of Directors.   

77. Even if there was no process for removal in the governing documents for the 

Association, the Homeowners Association has a process for removal of board of directors.  

78. This statute states: “Unless a process for removal of board members is provided for 

in the community documents, the lot owners, by a two-thirds’ vote of all lot owners present and 

entitled to vote at a lot owner meeting at which a quorum is present, may remove a member of the 

board.” See NMSA §47-16-8.1.  

79. Because of the disruptive behavior of Mr. Childers and other individuals prior to 

the July 5, 2024 meeting, the annual meeting of the members was not held, nor called to order.   

80. Even if the July 5, 2024 meeting was held, there was no quorum present.   
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81. The bylaws of the Association state that a quorum is present when “the presence of 

members or proxies of members entitled to cast 20% of all votes shall constitute a quorum.” See 

Exhibit “2”.  

82. In order for proxies to be counted, they “shall be in writing and filed with the 

Secretary” of the Association. See Exhibit “2”.  

83. There were no proxies in writing or filed with the Secretary.  

84. Thus, even if there was a meeting held, there was no quorum present, nor were any 

proxies recorded with the Secretary.  

85. Thus, under either the governing documents or the Homeowners Association Act 

Mr. Childers did not follow the proper procedures in removing a member of the Board of Directors, 

thus no member of the Board of Directors was removed at the July 5, 2024 meeting.  

86. Further, to elect a member of the Board of Directors, there is also a process that 

must be followed. See Exhibit “3”.  

87. This process was voted on, approved and adopted by the Board of Directors in 

February, 2024.  

88. This process was not followed by Mr. Childers, the “one newly elected director” 

when being elected, thus Mr. Childers is not a member of the Board of Directors.  

89. Therefore, Defendants request a that the Court issue a Declaratory Judgment 

stating: (1) no member of the Board of Directors was removed at the July 5, 2024, gathering; (2) 

Mr. Childers has not been elected to the board of Directors; and, (3) the Certificate of Election 

filed with the Catron County Clerk on July 8, 2024, must be revoked.  
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COUNT 2: DEFAMATION 

90. Defendants re-allege and re-incorporate the preceding paragraphs as if fully alleged 

herein. 

91. Under New Mexico law, a prima-facie case for the tort of defamation includes: (1) 

a published communication by the defendant; (2) the communication includes an asserted 

statement of fact; (3) the communication was concerning the plaintiff; (4) the statement of fact is 

false; (5) the communication was defamatory; (6) the persons receiving the communication 

understood it to be defamatory; (7) the defendant knew the communication was false or negligently 

failed to recognize that it was false, or acted with malice; (8) the communication caused actual 

injury to the plaintiff's reputation; and (9) the defendant abused its privilege to publish the 

communication. See Young v. Wilham, 2017-NMCA-087, ¶ 55, 406 P.3d 988, 1007. 

92. Upon information and belief, Mr. Childers has made untrue statements about the 

Board of Directors both verbally to other landowners and by posting statements for members to 

see.  

93. Upon information and belief, these statements have been construed by Mr. Childers 

to be fact.  

94. Upon information and belief, these statements have been untrue and defamatory 

towards the Board of Directors. 

95. Upon information and belief, Mr. Childers knew these statements are untrue.  

96. These statements have cause actual injury to the members of the Board of Directors 

and the Association.  

REQUEST FOR RELIEF  

WHEREFORE, Defendants request that the Court: 
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A. Issue a Declaratory Judgment stating: (1) no member of the Board of Directors was 

removed at the July 5, 2024, gathering; (2) the Certificate of Election filed with the Catron County 

Clerk on July 8, 2024, must be revoked; (3) Mr. Childers has not been elected to the board of 

Directors  

B. Awards punitive damages for circumventing the governing documents and 

recording an untrue certificate of election with the Catron County Clerk’s Office; 

C.  Award attorney fees and costs associated with this action pursuant to NMSA 1978, 

§47-16-14;  

D. Grant a permanent injunction prohibiting Jesse Childers from further acting as a 

member of the Board of Directors and trying to assert control over the Association’s assets.  

E. Award pre- and post-judgment interest; 

F. Grant such other and further relief as the Court deems just and proper.  

       Respectfully submitted, 

       ROSEBROUGH, FOWLES, & FOUTZ P.C. 

        
       By: ________________________________ 
       McKade R. Loe 

         Attorney for Defendants/Counter Claimants 
       101 West Aztec Ave., Suite A 
       P. O. Box 1027 
       Gallup, New Mexico 87305-1027 
       (505) 722-9121 
       mckade@rf-lawfirm.com 
 

CERTIFICATE OF SERVICE 
 
 I certify that on July 26, 2024, a true and correct copy of the foregoing was electronically 
filed through the Odyssey File & Serve system and served on Plaintiff by mail.  
 
 
      ___________________________________ 
      McKade R. Loe 












































